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(e) Agency participation. A Federal
agency that is interested in a pro-
ceeding may participate, at the agen-
cy’s discretion, as amicus curiae at any
time in the proceedings. At the request
of such Federal agency, copies of all
pleadings in a case shall be served on
the Federal agency, whether or not the
agency is participating in the pro-
ceeding.

(f) Requesting documents. Copies of the
request for hearing and documents
filed in all cases, whether or not the
Administrator is participating in the
proceeding, shall be sent to the Admin-
istrator, Wage and Hour Division, and
to the Associate Solicitor, Division of
Fair Labor Standards, U.S. Depart-
ment of Labor, Washington, DC 20210.

(g) Rules of practice. (1) The rules of
practice and procedure for administra-
tive hearings before the Office of Ad-
ministrative Law Judges at 29 CFR
part 18, subpart A, shall be applicable
to the proceedings provided by this sec-
tion. This part is controlling to the ex-
tent it provides any rules of special ap-
plication that may be inconsistent
with the rules in 29 CFR part 18, sub-
part A. The Rules of Evidence at 29
CFR 18, subpart B, shall not apply.
Rules or principles designed to assure
production of the most probative evi-
dence available shall be applied. The
Administrative Law Judge may ex-
clude evidence that is immaterial, ir-
relevant, or unduly repetitive.

(h) Decisions. The Administrative
Law Judge shall issue a decision within
60 days after completion of the pro-
ceeding at which evidence was sub-
mitted. The decision shall contain ap-
propriate findings, conclusions, and an
order and be served upon all parties to
the proceeding.

(i) Orders. Upon the conclusion of the
hearing and the issuance of a decision
that a violation has occurred, the Ad-
ministrative Law Judge shall issue an
order that the successor contractor
take appropriate action to abate the
violation, which may include hiring
each affected employee in a position on
the contract for which the employee is
qualified, together with compensation
(including lost wages), terms, condi-
tions, and privileges of that employ-
ment. Where the Administrator has
sought ineligibility sanctions, the
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order shall also address whether such
sanctions are appropriate.

(j) Costs. If an order finding the suc-
cessor contractor violated this part is
issued, the Administrative Law Judge
may assess against the contractor a
sum equal to the aggregate amount of
all costs (not including attorney fees)
and expenses reasonably incurred by
the aggrieved employee(s) in the pro-
ceeding. This amount shall be awarded
in addition to any unpaid wages or
other relief due under §9.24(b) of this
part.

(k) Finality. The decision of the Ad-
ministrative Law Judge shall become
the final order of the Secretary, unless
a petition for review is timely filed
with the Administrative Review Board
as set forth in §9.32(b)(2) of this part.

§9.35 Administrative Review Board
proceedings.

(a) Authority. (1) General. The Admin-
istrative Review Board has jurisdiction
to hear and decide in its discretion ap-
peals pursuant to §9.31(b)(2) concerning
questions of law and fact from deter-
minations of the Administrator issued
under §9.31 of this part and from deci-
sions of Administrative Law Judges
issued under §9.34 of this part. In con-
sidering the matters within the scope
of its jurisdiction, the Board shall act
as the authorized representative of the
Secretary and shall act fully and fi-
nally on behalf of the Secretary con-
cerning such matters.

(2) Limit on scope of review. (i) The
Board shall not have jurisdiction to
pass on the validity of any provision of
this part. The Board is an appellate
body and shall decide cases properly
before it on the basis of substantial
evidence contained in the entire record
before it. The Board shall not receive
new evidence into the record.

(ii) The Equal Access to Justice Act,
as amended, does not apply to pro-
ceedings under this part. Accordingly,
for any proceeding under this part, the
Administrative Review Board shall
have no authority to award attorney
fees and/or other litigation expenses
pursuant to the provisions of the Equal
Access to Justice Act for any pro-
ceeding under this part.

(b) Decisions. The Board’s final deci-
sion shall be issued within 90 days of
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the receipt of the petition for review
and shall be served upon all parties by
mail to the last known address and on
the Chief Administrative Law Judge
(in cases involving an appeal from an
Administrative Law Judge’s decision).

(c) Orders. If the Board concludes
that the contractor has violated this
part, the final order shall order action
to abate the violation, which may in-
clude hiring each affected employee in
a position on the contract for which
the employee is qualified, together
with compensation (including lost
wages), terms, conditions, and privi-
leges of that employment. Where the
Administrator has sought imposition
of ineligibility sanctions, the Board
shall also determine whether an order
imposing ineligibility sanctions is ap-
propriate.

(d) Costs. If a final order finding the
successor contractor violated this part
is issued, the Board may assess against
the contractor a sum equal to the ag-
gregate amount of all costs (not includ-
ing attorney fees) and expenses reason-
ably incurred by the aggrieved em-
ployee(s) in the proceeding. This
amount shall be awarded in addition to
any unpaid wages or other relief due
under §9.24(b) of this part.

(e) Finality. The decision of the Ad-
ministrative Review Board shall be-
come the final order of the Secretary.

APPENDIX A TO PART 9—CONTRACT
CLAUSE

NONDISPLACEMENT OF QUALIFIED WORKERS

(a) Consistent with the efficient perform-
ance of this contract, the contractor and its
subcontractors shall, except as otherwise
provided herein, in good faith offer those em-
ployees (other than managerial and super-
visory employees) employed under the prede-
cessor contract whose employment will be
terminated as a result of award of this con-
tract or the expiration of the contract under
which the employees were hired, a right of
first refusal of employment under this con-
tract in positions for which employees are
qualified. The contractor and its subcontrac-
tors shall determine the number of employ-
ees necessary for efficient performance of
this contract and may elect to employ fewer
employees than the predecessor contractor
employed in connection with performance of
the work. Except as provided in paragraph
(b) there shall be no employment opening
under this contract, and the contractor and
any subcontractors shall not offer employ-

29 CFR Subtitle A (7-1-15 Edition)

ment under this contract, to any person
prior to having complied fully with this obli-
gation. The contractor and its subcontrac-
tors shall make a bona fide, express offer of
employment to each employee as provided
herein and shall state the time within which
the employee must accept such offer, but in
no case shall the period within which the
employee must accept the offer of employ-
ment be less than 10 days.

(b) Notwithstanding the obligation under
paragraph (a) above, the contractor and any
subcontractors (1) may employ under this
contract any employee who has worked for
the contractor or subcontractor for at least
3 months immediately preceding the com-
mencement of this contract and who would
otherwise face lay-off or discharge, (2) are
not required to offer a right of first refusal
to any employee(s) of the predecessor con-
tractor who are not service employees within
the meaning of the Service Contract Act of
1965, as amended, 41 U.S.C. 6701(3), and (3) are
not required to offer a right of first refusal
to any employee(s) of the predecessor con-
tractor whom the contractor or any of its
subcontractors reasonably believes, based on
the particular employee’s past performance,
has failed to perform suitably on the job.

(c) In accordance with Federal Acquisition
Regulation 52.222-41(n), the contractor shall,
not less than 10 days before completion of
this contract, furnish the Contracting Offi-
cer a certified list of the names of all service
employees working under this contract and
its subcontracts during the last month of
contract performance. The list shall also
contain anniversary dates of employment of
each service employee under this contract
and its predecessor contracts either with the
current or predecessor contractors or their
subcontractors. The Contracting Officer will
provide the list to the successor contractor,
and the list shall be provided on request, to
employees or their representatives.

(d) If it is determined, pursuant to regula-
tions issued by the Secretary of Labor (Sec-
retary), that the contractor or its sub-
contractors are not in compliance with the
requirements of this clause or any regulation
or order of the Secretary, appropriate sanc-
tions may be imposed and remedies invoked
against the contractor or its subcontractors,
as provided in Executive Order 13495, the reg-
ulations, and relevant orders of the Sec-
retary, or as otherwise provided by law.

(e) In every subcontract entered into in
order to perform services under this con-
tract, the contractor will include provisions
that ensure that each subcontractor will
honor the requirements of paragraphs (a)
through (b) with respect to the employees of
a predecessor subcontractor or subcontrac-
tors working under this contract, as well as
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